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DEPARTMENT OFCO~AMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 226 and 227

[Docket No. 90778-00791

Endangered and Threatened Species;
Critical Habitat;Winter-runChinook
Salmon
AGENCY’~NationalMarineFisheries
Service(NMFS), NOAA,Commerce.
ACTION: Emergencyinterim rule.

SUMMARY~NMFS is publishinganew
emergencyrule to list thewinterrun of
chinooksalmonin theSacramento
River, California,asathreatened
speciesundertheEndangeredSpecies
Act (ESA) of 1973.NMFS first listedthis
specieson anemergencybasison
August4.1989.Sincethattime, NMFS
haspublishedaproposedruleto
formallyaddtherun to Thelist of
threatenedspecies(MarCh20.1990—55
FR10260~.NMFSis publishingIbis new
emergencylisting to avoidahiatus

protectionof thespeciesuntil theformal
listing processis completed.In 1080, the
return of winter-runchinooksalmon
wasestimatedat only 500 fish whichis
75 percentbelowaconsistentrunsizeof
2.000to 3,000fiah in recentyears.

This emergencyruleincludesa
designdtionof critical habitatin a
portion of theSacramentoRiverfrom
RedBluff DiversionDam, Tehama
County (RiverMile 243) to Keswick
Dam,ShastaCounty(RiverMile 302)
including theadjacentriparianzones,
thewaterin theriver, andtheriver
bottomfor the winter-run.This section
includestheportion of theriver in which
suitableconditionscanbemaintained
for spawning,incubatingeggs,and
rearingjuvenilefish.
EFFECTIVE DA1T Winter-rimchinook
salmonin theSacramentoRiverare
listedasthreatenedundertheESA and
critical habitatis designatedeffective
April 2, 1990 throughNovember28, 1990,
or until thefinal listing is effective,
whicheveroccursfirst.
FO~~IR?I*R INFORMATiON CONTACT

JamesH. Lecky,NMFS, Southwest
Region,ProtectedSpeciesManagement
Branch,300 SouthFerryStreet,Los
Angeles,CA 90731, 213—514—6664 or
MargaretLorenz,NMFS,Office of
ProtectedResources,1335East-West
Highway,Silver Spring,MD 20910, 301—
427—2322.
SUPPLEMENTARYINFORMATION:

Background

NMFS hasbeenmonitoringthestatus
of thewinterrunof chinooksalmonin
theSacramentoRiversincethe
AmericanFisheriesSociety(AFS)
petitionedNMFS to list therunin 1985.
OnFebruary17, 1987,NMFS published
its determinationthat thelisting wasnot
warrantedat that time (52 FR 6041).In
responseto severeenvironmental
conditionscreatedby droughtin 1987
and1988, NMFSrevieweditsoriginal
determinationto ensurethatexisting
protectivemeasureswereproviding
protectionfor the run.On December9,
1988 (53 FR49722),NMFSpublishedits
determinationthatexistingprotective
measuresweremitigating theeffectsof

the droughtconditions.A major.slement
of NMFS considerationwasthat therun
hadstabilizedat about2,000 fish after
nearlytwo decadesof decline.However,
in 1989,only 550winter-runchinook
returnedto theSacramentoRiver, an
additionaldeclineof nearly75 percent.

In responseto this newdecline,NMFS
decidedthat immediateactionwas
neededto bringtheprotectivemeasures
of theESAto bearon therestorationof
therun andpublishedan emergencyrule
to list therun asa threatenedspecies(54
FR 32085).NMFS will not completethe
rulemakingprocessto addthespeciesto
thelist of endangeredspeciesbeforethe
expirationof the emergencyrule.
Therefore,it is publishinganew
emergencyruleto ensuretherun
continuesto receivetheprotectionof
theESA whilea listingdeterminationis
beingmade.

The 1989runsizewasdangerously
low, andthe1990runmaynot bemuch
largersinceit wasspawnedduring
droughtconditionsin 1987. NMFS
estimatesthatarunsizeof between400
and1,000fish is necessaryto maintain
geneticdiversity in thewinter run
population(52 FR 6041).If poorreturns
in 1990and1991 follow thepoorreturn
of 1989,NMFS believesthepopulation
may beginlosinggeneticdiversity
throughgeneticdrift andinbreeding.
Also, smallpopulationsarevulnerable
to majorlossesfrom random
environmentaleventssuchasdroughts
andEl Niflo events.Giventhe
anticipatedsmall returnthis yearand
continuingdry weatherconditions,
NMFS believesthatanemergency
situation continuesto exist.

Available ConservationMeasures

Conservationmeasuresprovidedto
speciesthatarelistedasthreatened
undertheESA includerecognition,
recoveryactions,implementationof
certainprotectivemeasures,and
designationandprotectionof critical
habitat.Oneofthemostuseful
protectivemeasuresis thesection7
consultationprocesswhichrequiresall
Federalagenciesto conduct
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conservationprogramsfor threatened
andendangeredspeciesandto consult
with NMFS regardingthepotential
effectsof their actionson speciesunder
NMFS’ jurisdiction.

Whenthe emergencyrulebecame
effective,NMFS initiatedsection7
consultationswith theFederalagencies
whoseactionsaffect thewinter runor
adverselymodify or destroyits critical
habitat.NMFS hasinitiated
consultationswith theBureauof
Reclamationon operationof RedBluff
Diversion Dam,theArmyCorpsof
Engineerson gravelmining andflood
controloperations,andthePacific
FisheriesManagementCouncilon the
effect of sportandcommercialfishing.
Underthenewemergencyrule, NMFS
will continueconsultingwith theseand
otherFederalagenciesto ensurethe
protectionof therun until theformal
listingprocessis completed.

Also,NMFS will continueits
coordinationwith theStateof California
in managingthis run andits habitat.The
State’sEndangeredSpeciesAct contains
aprovision for interagencyconsultation
amongStateagenciessimilar to section
7 of theFederalESA.TheState’s
Departmentof FishandGamewill be
reviewingimpactsof Stateactionson
thewinter runto seeif thereareactions
beyondtheTen-pointRestorationPlan
thatcanbe taken.Also, theywill be
reviewingtheState’swaterprojectsfor
opportunitiesto improvewater
conservation,andtheywill be reviewing
theirown sportandcommercialfishing
regulationsto ensurethosefisherieswill
not jeopardizethecontinuedexistence
of thewinter run.

NMFS will alsoparticipatein the
State’sreviewof sportandcommercial
fishing regulations.NMFS is charged
with implementingthe Magnuson
FisheriesConservationand
ManagementAct (MFCMA) and
publishesandadministersregulationsto
implementfisherymanagementplans
developedby RegionalFishery
ManagementCouncils.Generally,
interjurisdictionalfisheriesor fisheries
thatoccurprimarily in Federalwaters
arecandidatesfor managementunder
the MFCMA andthis includesthe
fisheriesfor Pacificsalmon.ThePacific
FisheryManagementCouncilmanages
salmonfisheriesoff thecoastsof
Washington,Oregon,andCalifornia.
Generally,the Councilstrivesto manage
the fisheryby consensusamongthe
Federalandstatefisherymanagement
agenciesso thatstateregulationsin
statewatersareconsistentwith Federal
regulationsin Federalwaters.

Throughtheseconsultationsunderthe
respectiveStateandFederallaws,
NFMS expectsaState/Federal

regulatoryregimeto bedevelopedthat
will ensurethewinter runpopulationis
not adverselyaffectedby sportor
commercialfishing. Therefore,NMFS is
providing anexemptionfrom the
prohibition on takingof winter run
chinookfor fishermenwho arefishing
lawfully underStatelaw orregulationor
FederalregulationsundertheMFCMA.

NMFS retainsits right and
responsibilityto exertFederalauthority
in Statewatersin theeventtheState
developsfishing regulationsthatareless
protectivethanis commensuratewith
thedesignationasathreatenedspecies
undertheFederalESA.

Critical Habitat
Section4(a)(3)(A)of theESA contains

therequirementthatcritical habitatbe
designatedconcurrentlywith the
determinationthata speciesis an
endangeredspeciesor is athreatened
species.Therefore,aspartof this
emergencyrule, NMFSis designatingthe
portion of theSacramentoRiver
betweenRedBluff DiversionDam,
TehamaCounty(RiverMile 243)and
KeswickDam,ShastaCounty (River
Mile 302) including theadjacentriparian
zones,thewaterin theriver, andthe
river bottomascritical habitatfor the
winter runof chinooksalmon.This
portion of theriver containsalmostall
of thehabitatin whichwinter runcan
spawnsuccessfully,if water
managementstrategiesfor maintaining
suitabletemperaturesareimplemented,
andhabitat in whichmostjuvenile
winter runwill rear,

Section4(b)(2)requiresthateconomic
impactsof specifyinganareaascritical
habitatbeconsideredin theprocessof
designatingcritical habitat.NMFS is
designatingonly thatportion of the river
that is necessaryto ensurethesurvival
anddevelopmentof spawnedeggsand
successfulrearingof juvenilesduringthe
240daystheemergencyrule is in effect.
NMFS believesthis is the minimum
amountof habitat that is necessaryto
ensurethecontinuedexistenceof the
species.However,afterNMFS evaluates
otheralternativesfor criticalhabitat
designationincluding habitatin which
winterrunhasspawnedsuccessfully
during exceptionallygoodwateryears,
it plansto initiate arulemakingto
designatecritical habitat.

Theeconomicimpactsof this
designationareexpectedto affectonly
theFederalagenciesoperatingin the
river, primarily theBureauof
ReclamationandtheArmy Corpsof
Engineers.The emergencyruleis not
expectedto diminish theamountof
waterthatcanbemadeavailablefor
irrigation.Theworstcasescenario
would beunusuallyhigh temperatures

andtheresultingrequirementthatcold
waterbereleasedto maintain
temperaturesbelowcritical levels.This
releasedwatercouldbe used
downstreamof theareadesignatedas
critical habitat for irrigation andother
purposes.

Effects of DesignatingCritical Habitat

Federalagenciesconducting,
authorizing,or fundingactionswill incur
additionaladministrativecostsin
conductingtheevaluationof the effects
of theiractionson critical habitat.This
expensewill beminimal giventhat these
agencieswill bereviewingthesesame
actionsto assesstheir effectson the
continuedexistenceof thespecies.

TheBureauof Reclamationwill be
requiredto ensurethatsuitablewater
temperaturesfor winterrunegg
developmentandgrowth of juvenilefish
aremaintainedin the portion of the
critical habitatin whichspawningis
expectedto occur.During the1987—1988
drought, theBureautook stepsunderthe
CooperativeAgreementto maintain
suitablewatertemperaturesbetween
KeswickDamandCottonwoodCreek
(approximately14 river miles above
BendBridge).Generally,about80
percentof therunspawnsabove
CottonwoodCreek.Themajoraction
implementedby theBureauwasusing
thelow level outlet for releasingwater
from ShastaLake. This wasdonefor the
first time in 1987andagainin 1988.
Becausethe low level outlet is belowthe
outlet thatrunswaterto the
powerhouse,it releasescold deepwater
duringperiodsof theyearwhenthe
powerhouseoutlet is drainingwarmer
waternearerthesurface.While thelow
level outletreleasescold waterto the
benefitof thewinter run, thewater
bypassesthepowerhouseandno power
canbegeneratedfrom thereleaseof
thatwater.BetweenJuly 21 and
September17, 1988,theBureaureleased
almost400,000acre-feetofwater
throughthelow level outletat the
expenseof $3.65 million in foregone
powerrevenues.Conditionsin 1989
werenot assevere,but theBureaudid
releasewaterthroughthelow level
outletat theexpenseof $1.4million.

TheBureauis expectedto raisethe
gatesin theRedBluff DiversionDamon
December1, 1989, andkeepthemraised
throughApril 1, 1990, consistentwith
pastperformanceundertheCooperative
AgreementimplementingtheTen-point
WinterRun RestorationPlan.This will
facilitate passageof juvenilefish
downstreamin Decemberandprovide
accessfor adultsto critical habitat.
Becausethis activity occursduring the
non-irrigationseason,it is not expected
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to affectagriculturaloperation
dependenton waterdivertedat the Red
Bluff DiversionDam.

SincetheBureauhaspreviously
agreedto conservewinter runhabitatby
raising thegatesat RedBluff Diversion
Damandby maintainingsuitable
temperaturesandbecausefailure to
conducttheseactionscouldadversely
modify critical habitat,NMFS has
determinedthattheeconomicimpactof
theseactionsto theBureaudoesnot
outweighthebenefitsto bederivedfrom
implementingmeasuresto conservethe
winter run’s spawninghabitatduringthe
240 daystheemergencyrule is in effect.

Theemergencysituationbroughton
by thepoorreturnof spawningadultsin
1989precludestheopportunity for
completingamore detailedeconomic
analysis.OtherFederalactionssuchas
considerationof theCity of Redding~s
FederalEnergyCommission
applicationsarenot likely to progressto
thepoint that resourceswill be
irreversiblyor irretrievablycommitted
duringthe240daysthis emergencyrule
is in effect.Therefore,theseactions
werenot consideredin this brief
economicassessment.

A completeeconomicanalysisof the
impactof designatingcritical habitat
will beincludedin theproposedrule
NMFS plansto issuefor designating
critical habitat.

Classification

SincetheAssistantAdministratorfor
Fisheries,NOAA, hasdeterminedthat
thepresentsituationposesasignificant
risk to thewell-beingof theSacramento
Riverwinter-runchinooksalmon,
emergencyregulationscanbeissued
under16 U.S.C.1533(b)(7).

TheAssistantAdministrator finds
thatreasonsjustifying promulgationof
thisrule on anemergencybasismakeit
impracticableandcontraryto thepublic
interestto providenoticeand
opportunityfor prior commentor to
delayfor 30 daysits effective dateunder
sections553 (b) and(d) of the
AdministrativeProceduresAct.

This emergencyruleis exemptfrom
thenormalreview proceduresof
ExecutiveOrder12291asprovidedin
section6(a)(1)of thatorder.This rule is
beingreportedto theDirectorof the
Office of ManagementandBudgetwith
anexplanationof why it is not possible
to follow theusualproceduresof that
order.

This rule doesnot containacollection
of informationrequirementfor purposes
of thePaperworkReductionAct.

TheRegulatoryFlexibility Act does
not applyto thisrule becauseasan
emergencyrule, it is issuedwithout

opportunityfor priorpublic comment,
Sincenoticeandopportunityfor
commentarenot requiredto begiven
undersection553 of theAdministrative
ProceduresAct, andsinceno otherlaw
requiresthatnoticeandopportunityfor
commentbegivenfor this rule, under
sections603(a)and604(a)of the
RegulatoryFlexibility Act, no initial or
final regulatoryflexibility analysishas
beenor will beprepared.

NationalEnvironmentalPolicyAct

TheNationalOceanicand
AtmosphericAdministration (NOAA)
hasdeterminedthatcertaincategories
of its activities do not normally havethe
potential for asignificanteffecton the
humanenvironmentandare,therefore,
exemptfromtherequirementfor
preparationof eitheranenvironmental
assessmentor anenvironmentalimpact
statement(NOAA DirectivesManual
02—10 5c(3)).Listing actionsunder
section4(a)of the ESA anddesignation
of critical habitatareamongthose
actionsNOAA hasdeterminedare
exempted(NOAA DirectivesManual
02—10 5c(3)(h)).Themain environmental
impactfrom this emergencyrulewill be
modificationof watertemperaturesin
theareadesignatedascritical habitat
for thebenefitof incubatingwinter-run
eggsanddevelopingyoung.This is not
expectedto producea significantimpact
to thehumanenvironment.

List of Subjectsin 50 CFR Parts226and
227

Designatedcritical habitatand
threatenedfish andwildlife.

Dated;March27, 1990.
William W. Fox,Jr.,
AssistantAdministratorfor Fisheries.

Accordingly,parts226and227of
chapterII of title 50 of theCodeof
FederalRegulationsareamendedas
follows.

PART 226—[AMENDEDJ

1. The authoritycitation for part 226
continuesto readas follows:

Authority: 16 U.S.C. 1533.

Subpart C—Critical Habitat for Marine
and Anadromous Fish

2. The title of subpartC underpart226
is revisedto readassetforth above.

3. Section226.21undersubpartC is
addedto readasfollows:

~226.21 Sacramento River California
winter-run chinook salmon (Oncorhynchus
tshawytscha).

TheSacramentoRiverbetweenRed
Bluff DiversionDam,TehamaCounty
(RiverMile 243) andKeswickDam,

ShastaCounty (RiverMile 302) including
theadjacentriparianzone,th?water,
andtheriver bottom.

PART 227-4AMENDEDJ

1. Theauthoritycitation for part 227
continuesto readasfollows:

Authority: 16 U.S.C. 1531 etseq.

2.Section227.4 undersubpartA is
amendedby revisingparagraph(e) from
April 2, 1990 throughNovember28, 1990,
to readasfollows:

§ 227.4 Enumeration of threatened
specIes.

(e)SacramentoRiverwinter-run
chinooksalmon(Oncorhynchus
tshawytscha).

3. The title of subpartC underpart227
is amendedApril 2, 1990 through
November28, 1990,to readas follows:

Subpart C—Threatened Marine and
Anadromous Fish

4. Section227.21of subpartC is
revisedApril 2, 1990 throughNovember
28, 1990, to readasfollows:
§ 227.21 The Sacramento River winter-run
chinook salmon.

(a)Prohibitions.The prohibitionsof
section9 of theAct (16U.S.C.1538)
relatingto endangeredspeciesapplyto
the SacramentoRiver winter-run
chinooksalmonfor the240-dayperiod
theemergencyrule is in effect.

(b) Exceptions.(1) Theexceptions
undersection10 of theAct (16U.S.C.
1539)andotherexceptionsunderthe
Act relatingto endangeredspeciesand
exceptionsrelatingto endangered
speciesundertheregulations,suchas
the provisionsof part 222, subpartC—
EndangeredFishor Wildlife Permits,
alsoapplyto theSacramentoRiver
winter-runchinooksalmonfor the240-
dayperiodtheemergencyruleis in
effect.

(2) Any actsinvolving winter-run
chinooksalmonwhichweretaken
lawfully underaStateof California
fishing law or regulation,or whichwere
takenlawfully undera fishing regulation
undertheMagnusonFisheries
ConservationandManagementAct.
Thereshall bearebuttablepresumption
that thewinter-runchinooksalmon
involved in anyactsarenot entitledto
theexemptioncontainedin this
subsection.
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